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ifrecover on the the believe the notes werenotes, jury given
afor deed to said property.

“ in considera-2. If the the notes werebelieve givenjury
to a deed fortion that or cause bemake, made,Wilson would

said or no one else forWilson,the house and that theand lot,
cannothas made such then thehim, deed,ever plaintiff

on the notes sued on.recover for the amount due
“ the title con-Martin,3. If Parker the lot toconveyed

to cannot be a merebyMartin thereby relinquishedveyed
it be done Martinsurrender of the candeed; byonly making

noif he has made what-deed,and his anddeed;delivering
in and orMartin,title is still Parkerever he from Parker,-got

that to defendants,no one title exceptelse could convey
Martin,”

aredrawn,not very carefully ap-These instructions, though
in their If there wasto the issues and proofs support.propriate

itin haveto these shouldanswer the defense set' pleas,upany
and sustainedThe pleas being good,been replied specially.

nothere can beand the instructions conforming,theby proof,
The thisdefendants, bythefor judgment.reversingground

and lose allcontract,the rightdefense consequentlyrepudiate
the title,as who holdMartins,and thelot;to the house and

in withfor it the thishave plaintiff arrangementbeen bypaid
on to recover thesemust,the thedefendants, failingplaintiff

bill filedof lots onto a thenotes, be entitled conveyance
to the rents asMartins, also,the and probably, againstagainst

forin a suit suchthe defendants, brought purpose.
affirmed.The isjudgment

Judgment affirmed.

C.Williamv.Levi in Error,PlaintiffFoulke,
in Error.DefendantWalker,

EDGAR.ERROR TO

Band afterwardsA and B a mill toright O, pur-Where of to aconvey way
for who has filedthe B a witnesschases one-half of become 0,cannotmill,

being anright ;a bill A the ofobstructingto restrain from appurtenanceway
to the B was therefore and was disqualified.interested,mill,

inthe errorThis was a bill in by plaintifffiledchancery,
defendant,an Williamthe theCircuit Court,Edgar against

afromhimWalker,C. to restrain obstructingand enjoin
theof which-certain mill plaintiffto apassway leading grist

.awas owner.part
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the defendant andThe bill sets out a deed from andwife,
towife,andone McClain toDudley plaintiff, conveying

as thenlands,a over their located.plaintiff passway
defendant hasThe that the obstructionsplacedbill alleges,

toin said and is further-obstruct it,threateningpassway,
willbelieves,as so ob-unless restrained, and, complainant

to his and to his saidit,struct as prevent ingress egress mill,
andhewhich will sustain etc.irreparableby great damages,

trial for the ofOn the of the case, purpose identifying
at the time the conveyancewhere the was locatedpassway

as a witnessthe called Dudleywas made, McClain,plaintiff
in the who testi­deed, examined,one of the beinggrantors

he was one of the infied on his voir dire that thegrantors
to the whichdeed for the was shownofright way plaintiff,

him and identified.
“ 8th ofThis thisindenture, daymade October, 1858,

Walker,between Rachel S. DudleyWilliam C. Walker,
theMcClain,McClain and of first andRebecca Levipart,

witnesseth, that theFoulke, of the second of thepart, party
of one dollarfirst for and in consideration to thempart, paid,

have andconfirmed,and thesegranted, bargained by pres-
ents and confirm unto the said ofhereby grant, bargain party
the second and to his administrators and thepart, assigns,

of the or as now located onway alley passway,right through
the of first inlands of the the the north-westpart,parties

one,of section north,thirteen twelvequarter township range
west; which said or extends from thealley passway Chicago
road to the mill this sold the said of'lot, theday by parties
first to the said of the second The saidpart part.party

of to the said of the secondright way hereby granted party
and Into be remain witnesspart, whereof, theperpetual.

said of the first have hereunto set their hands andparties part
seals the and first ábove written.”day year

It is andthe andby acknowledgedsigned parties, properly
recorded. further thatThe witness thetestified, February

suit,the commencement of the he of thepreceding purchased
mill,one undivided half of the which hadplaintiff beengrist

sold thewitness and defendant to but didby complainant,
not inor think he interest thepurchase, anypurchased, right
of way.

to himthe court refused to toWhereupon permit testify;
which at the timeof the court the plaintiff" excepted.ruling

A that thedecree was rendered mentioned in thepassway
deed was feet wide,sixteen and one-half and one-only eight
fourth feet of and the same on landon the land Walker the
of itMcClain. That had not the defend-been obstructed by
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nor threatenedant, to be andobstructed; thedissolving
and for.injunction, plaintiff’s bill, costsdismissing judgment

in favor of defendant. To reverse thewhich, plaintiff brings
the case to this court writ of error.by

The errors are:assigned
The refusal theof court to McClain topermit Dudley testify
aas witness.
That the decree is to the law and evidence of thecontrary

case.
That are insettled and thequestions decreeadjudicated

notwhich were raised the in the case.by pleadings
isThat there no evidence in tosaid decree sus-incorporated

tain it.

Plaintiff inA. for Error.Green,

for Plaintiff inScholfield,John Error.

This was a inWalker, J. bill filed for thechancery, pur-
of defendant in error afromrestrainingpose passobstructing

mill,to and from a owned and others.way, by complainant
the itOn that the had beenappearedhearing, way conveyed

defendantto and McClain. Thatby afterwards,complainant,
instituted,and before this suit was McClain one-purchased

half of the mill. On the in error offeredplaintiffhearing,
as a but he excludedwitness, court,McClain was the toby

courtwhich of the were and this istaken,ruling exceptions
for error.now assigned
of defendant,The deed from to inconveyance, plaintiff
that the of became andshows was anerror, wayright appur­

Ittenance to the mill. could be used or to noappropriated
not to orother It does a feepurport convey anypurpose.

in inestate the but a mere ofsoil,other right way passing
it to and the mill. It anover from to thebeing appurtenance

mill until it is severed aby way,of theconveyanceproperty,
of half of the init the mill to McClainby conveyancepassed

thatthe same became rein­He,proportion. purchase,by
in thevested of an interest of and suchway, anright having

to evidence in Thehe was the case.interest, disqualified give
incourt therefore decided him as acorrectly,below, rejecting

of the court is affirmed,witness. The decree below
Judgment affirmed.
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